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old Confederacy,' a Republican House, a Democratic Senate and President 
Buchanan, proposed an amendment to the Constitution making slavery per- 
petual in the United States. And perhaps fewer are aware that President 
Lincoln, in his inaugural, declared that he had 'no objection to its being 
made express and irrevocable.' But man and nature were against the prin- 
ciple of the proposed amendment. We shall see how it was ignored by the 
Nation." The third volume (which begins with Book 5) traces the story of 
emancipation. Then comes the history of the 13th Amendment, while Book, 
6 deals with the extension of the suffrage, including the history of the 14th 
and 15th Amendments and of the re -construction policy. "With the adopt- 
tion of the 15th Amendment, the Constitution as a piece of political work 
extending into two centuries during its formative period, was completed." 

Dr. Thorpe's work ends with two chapters, "The Sources and Authorship 
of the Constitution" and "Later Exposition of the Law of the Constitution." 
The last chapter might have been amplified with advantage, in order to pre- 
serve a balance with the detailed treatment given to similar matters earlier in 
the work. As it stands, the chapter is hardly more than a sketch and an 
incomplete one. Perhaps, however, this latter e-position of the law of the 
Constitution has not yet become "history." Perhaps it is too soon to expect 
the historian to accord it more than passing mention. It is to be observed, 
however, that it is only in virtue of this chapter that Dr. Thorpe's work can 
be regarded as covering a period more recent than, say, 1870. 

Such is the outline of the author's treatment of his subject. When regard 
is had to the slow development of each of the provisions of the Constitution 
and its amendments and when consideration is given to the many evidences 
of the futility of constitutional declarations which do not reflect national 
will, it is difficult to escape the conclusion that the true basis of our security, 
like that of the Englishman, is to be found in the historical fact that we, as 
a people, have formed and are forming "constitutional habits" which are 
re-inforced but not created by the declarations of our Constitution. If we 
read this constitutional history with care, we shall be slow to give our 
adherence to any interpretation of our Constitution which tends to bring it 
athwart the stream of national progress. 

Philadelphia, May, 1902 George Wharton Pbpper 



Thb American State Reports, containing the Cases of General Value and 
Authority Subsequent to those Contained in the ' ' American Deci- 
sions " and the "American Reports," Decided in the Courts of Last 
Resort of the Several States. Selected, Reported, and Annotated by 
A. C. Freeman, and the Associate Editors of the " American Deci- 
sions." Vol LXXXII. San Francisco: Bancroft-Whitney Com- 
pany. Law Publishers and Law Booksellers. 1902. Sheep, 8vo, 
pp. 1059. 

Considered as an entirety, the "American " series of reports (comprising 
the American Decisions, 100 volumes of cases selected from the American 
reports from the earliest period down to 1869; the American Reports, in- 
cluding selected cases from the various state reports from 1869 to 1888, and 
the American State Reports, now numbering 82 volumes, from 1888 to the 
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present time,) must undoubtedly be regarded as the most practically useful 
series of reports which any lawyer can have in his library in addition to the 
reports of his own state. Although the American Reports were not origi- 
nally published by the publishers of the other two series, the copyright was 
afterwards acquired by them, so that the Bancroft-Whitney Company now 
own and control the three series, and they may properly be regarded as one 
continuous set. The editorial work upon the American Reports was differ- 
ent from that upon the other series, but not so greatly so as to destroy their 
continuity. The purpose of the present series is to give in six volumes a year 
' ' the cases of general value and authority decided by the courts of last resort 
of the several states," with annotations not only referring to previous cases 
in the same series but to American and English cases generally. That the 
"cases of general value and authority " decided by the courts of last resort of 
the several states should make just six volumes a year is of course obviously 
impossible. Moreover, that the six volumes of American State Reports 
should contain any large percentage of the total number of cases decided in 
the court of last resort in the United States within a year is likewise obviously 
impossible. The present volume, for example, contains 160 cases selected 
from 17 volumes of state reports; and, taken as a whole, the volumes of 
American State Reports average about one volume to sixteen of the origi- 
nal volumes. The determination of what are the cases of general value and 
authority is a matter upon which no two lawyers could easily agree. Any 
series of selected reports must necessarily have arbitrary and disappointing 
limitations. But while it cannot be said that these volumes contain all the 
valuable cases to be found in the reports from which they have been gleaned, 
it is at least safe to say that all the cases selected are valuable cases. Access 
to all the reports is for most lawyers an impossibility, and selected cases are 
for such lawyers the most valuable substitute which has yet been devised. 

Every case is annotated at least to the extent of referring to the previous 
cases in the same series upon the same subject, while to many of the cases 
there are appended notes so full and comprehensive as to constitute complete 
monographs upon the point selected for annotation. In the main, the cases 
are well reported. Briefs of counsel are always omitted, and this in many 
instances is a serious drawback. The statements of fact, moreover, are occa- 
sionally so meager that the full significance of the case is difficult to deter- 
mine. The volumes are generous in size, not unreasonable in price, and the 
mechanical execution is in general fair. In many instances, however, the 
press work is poor and the printed page often has a cheap appearance, attribu- 
table probably to machine composition. Notwithstanding these defects, 
however, these volumes, regarded as a part of the entire series, are, as has 
been stated, one of the most valuable working tools available to the average 
practitioner. Floyd R. Mechem 

Since the foregoing waswritten, volumes 83, 84 and 85 have been received. 
These volumes maintain the high standard established in the earlier volumes. 
Each of these contains monographic notes upon live subjects in the law which 
are alone worth the price of the volume to any one having occasion to inves- 
tigate them. It is due to the publishers to say also that the typographical 
appearance of these volumes is excellent. A number of minor improvements 
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have, moreover, been made in the more recent volumes, such as preserving the 
original paging, running the volume number at the head of each left-hand 
page, and adding the "Reporter" citations to the cases. These are labor- 
saving devices which are much appreciated by the busy user. F. R. M. 



The Right to and the Cause for Action, both civil and criminal, at 
law, in equity and admiralty, under the common law and under the 
codes. By Hiram L. Sibley, Circuit Judge in the Fourth Circuit of 
Ohio. Cincinnati: W. H. Anderson & Co. 1902. 

This is a monograph of somewhat less than a hundred and fifty pages, in 
which the author undertakes to analyze and define the fundamental terms, 
"right to action" and "cause for action." Although the courts continually 
use the terms, they have seldom attempted a comprehensive analysis of their 
essential elements, and while text- writers have discussed them with consider- 
able care, a great divergence exists in the conclusions reached. To develop 
a clear conception of the precise meaning properly attachable to these terms, 
is the purpose of this essay. 

Any adequate discussion of the nature of a "cause of action" must neces- 
sarily reckon with the well-known analysis of Pomeroy in his pioneer treatise 
on Remedies and Remedial Rights. And the alleged imperfections in that 
analysis, form in fact the groundwork of this monograph. A cause of action 
consists, says Pomeroy, in the combination of two essential elements, (1) a 
primary right possessed by the plaintiff and a corresponding primary duty 
devolving upon the defendant ; and (2) a delict or wrong done by the defen- 
dant which consists in a breach of such primary right and duty. The author 
makes two criticisms of the view thus outlined; first, that the analysis is un- 
sound; and second, that it does not go farther and differentiate "cause of 
action" from "right of action." Passing the first point for the present, it is 
not true that Pomeroy failed to distinguish these two terms, for he expressly 
states (§453) that what he terms a "right of action" is identical with "reme- 
dial right," and (§454) that a "cause of action" is plainly different from a 
"remedial right," the latter being the consequence or secondary right which 
springs into being from the breach of the plaintiff's primary right by the de- 
fendant's wrong. And he goes on to say that, in many cases, from one 
cause of action two or more remedial rights or rights of action may arise. 
Without discussing the merits of this distinction, it undoubtedly exists in the 
pages of Pomeroy, and he does not, as the author says, quoting a criticism o^ 
Phillips to the same effect, use the terms "cause of action" and "right of 
action" interchangeably. 

Two specific aims appear in the essay, one to indicate the proper basis of 
distinction between a "cause for action" and a "right to action," the other 
to develop a true theory of the nature of a "cause of action." Confessedly 
the cases are silent upon the first point, and his reference to text-writers is 
limited to Pomeroy, Bliss and Phillips, who, he says, are about equally 
authoritative. After dismissing Pomeroy with the criticism indicated above, 
and leaving Bliss out of account, for he makes no use of the term "right of 
action," the author cites Phillips as in a measure suggesting and supporting 
the views he announces, though he thinks Phillips stopped short of a thor- 



